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I. Introduction.

A. The Nature and Function of Insurance.

1. Insurance law is primarily controlled by state law, and is considered consumer law.

2. The law in the area is primarily designed to protect the policyholder, not the companies.

3. Choice of law and of court is very important to the outcome of cases.

4. Since this is state law, there can be many different interpretations of the same thing.

5. Two main problems with insurance:

a) Adverse Selection - those who buy insurance are the ones who need it and will use it.

b) Moral Hazard - those with insurance may be less careful, or even commit crimes to get insurance payments.

6. Ways to combat this:

a) Deductibles - put some risk back on the policyholder.

b) Experience Rating - premium is based on the past history of the customer.

c) Retrospective Premiums - charge more if the claims go over a certain amount.

d) Coinsurance -policyholder pays a percentage of any loss.

7. Insurance Policies usually have three parts:

a) Coverage Grant.

b) Exclusions - stuff not covered.

c) Conditions .

B. The Problem of Imperfect Information.

1. Breach of Warranty.

a) Warranties were statements in policies that had to be literally true, or else there was no coverage.

b) Vlastos v. Sumimoto Marine & Fire - massage parlor building had a warranty that the third floor was used as a janitor's residence.

i. The language was determined to be ambiguous, and ambiguous language is always construed in the favor of the policyholder.

c) Warranties can easily be abused, and have largely been abandoned.

d) These have been replaced by coverage provisions, which are included and based on the insurer, not the policyholder.

i. Warranty = "policyholder warrants that the third floor used as a residence."

ii. Coverage Provision = "no coverage unless third floor is used as a residence."

2. Misrepresentation and Concealment.

a) These arise because of the questions that the policyholder must answer on the insurance application.

b) Misrepresentation.

i. False or misleading statement.

ii. The subject matter is material to the risk.

· Something that increases the risk.

· Something that contributed to the loss.

iii. Insurer has to reasonably rely on the misstatement.

· States vary as to whether this is a subjective or objective standard.

· PA and some other states also require that there be intent to deceive.

c) Concealment.

i. Nondisclosure.

ii. Knowledge that the information is material or important.

iii. Specific intent to conceal.

d) Ward v. Durham Life - policyholder answered questions honestly but his agent cousin didn't put them on the form.

i. The knowledge of an agent is assumed to be the knowledge of the insurer.

ii. A jury could reasonably find that there wasn't actually misrepresentation.

iii. Evidence of collusion with the agent will change this rule, however.

e) Waxse v. Reserve Life - a HIV positive man did not mention that fact on an insurance application because he did not feel that the questions were directly asking for that fact.

i. The insurer must ask specific questions if it wants specific answers.

ii. The applicant is not required to volunteer information.

iii. Some states now limit or regulate the ability of insurers to question about HIV status.

f) MacKenzie v. Prudential Insurance - the applicant answered a question honestly about high blood pressure, but found out after turning in the application and before issuance of the policy that he did have high blood pressure.

i. The applicant has a duty to correct the application if he learns of new information before the policy is issued.

ii. This is the Stiptich rule - fair dealing requires that the applicant inform the insurer of any changed circumstances.

iii. This led to a total denial of coverage for the policyholder.

II. insurance contract formation and meaning.

A. The Role of Standardized Forms.

1. The Policy Drafting Process.

a) Insurers are allowed to work together on certain matters, as exceptions to antitrust laws. Data collection is one of them.

b) The Insurance Services Office (ISO) drafts standardized forms that are used by many insurers.

i. Provides a consistent base from which to tailor custom provisions.

ii. Allows customers to make meaningful comparisons on prices, coverage, and services.

iii. Clearer, standardized coverage language.

iv. Consistency of application and forms means easier data collection and processing.

v. Court interpretations have more consistent meaning.

c) There still can be a lot of contention over standardized language, and it's not a panacea for problems of interpretation.

2. Construing Ambiguities Against the Insurer.

a) This is based on the rule of contra proferentem - "against the drafter" - ambiguities will be interpreted against the party that drafted them.

b) There can be several sources of ambiguities:

i. Imprecise Language.

· Vagueness.

· Over-broad terms.

· Errors of syntax.

ii. Ambiguity of organization.

iii. Ambiguity created by extrinsic evidence.

c) Rusthoven v. Commercial Standard Ins. Co. - three different sections of a policy had conflicting statements about coverage limits, 2 said $25k, but the 3rd would lead to $1.675M.

i. The endorsements read independently were all clear.

ii. The insured gets the benefit of the interpretation, so the limit is $1.675M.

iii. The result of a construction against the insurer cannot exceed the reasonable expectations of the insured.

d) Vargas v. Insurance Co. of North America - the question was whether an airplane crash near Puerto Rico was "within" the United States.

i. The New York court says that the insurer has to show:

· That it would be unreasonable for the average man reading the policy to construe it as the insured does.

· That the insurer's construction is the only one that can be fairly placed on the policy.

3. Honoring the Reasonable Expectations of the Parties.

a) About 20 states have adopted this principle.

b) This has been applied in two forms, a subjective and objective interpretation.

c) This doctrine serves to invalidate unambiguous policy language that is against the reasonable expectations of the insured.

d) PA does follow this doctrine.

e) Atwood v. Hartford Accident & Indemnity Co. - an electrician that screwed up a thermostat which led to the death of a child was not covered under the "completed operations" exception.

i. The exception was buried in boilerplate, and the definitions necessary to understand it were in several other sections.

ii. The policy did not provide fair notice of the exception, and a reasonable person would have thought he was covered.

f) Atwater Creamery v. Western National Mut. Ins. Co. - the policyholder was denied coverage after a burglary because there was no "evidence of  forcible entry."

i. A definition cannot masquerade as an exclusion that would serve to eliminate coverage in cases where the policyholder could reasonably expect it.

ii. The court notes that insurance contracts are essentially contracts of adhesion, and ones that are technically correct and clear will still be filtered through juries of laypeople.

B. The Role of Intermediaries.

1. The authority of the Agent.

a) There are several types of Intermediaries:

i. Agents.

· Independent Agents - work for/with many insurers and recommend the best source for your coverage.

· Exclusive Agents - work only for one insurer.

ii. Brokers - large companies that mostly seek insurance for corporate market.

iii. Direct Writers - insurers that sell directly to customers.

b) Agents of both types work for the insurers, brokers work for the insured.

c) In addition, general agents have the authority to bind the company, but soliciting agents and local agents do not.

d) Elmer Tallant Agency v. Bailey Wood Products - an agent issued a "binder" for coverage from Zurich for a sawmill customer that had been turned down by other insurers.

i. The contract between Tallant and Zurich specifically forbade Tallant from issuing coverage for either of those.

ii. Tallant had apparent authority to bind, so Zurich has to provide coverage.

iii. Zurich may recover from Tallant for the costs, however, as Tallant did not have actual authority.

2. Waiver and Estoppel.

a) Roseth v. St. Paul Property & Liability Ins. Co. - a trucker who thought he had an all-risk policy was advised by his agent on that basis to sell some injured calves.  He only had a named-peril policy.

i. The majority rule is that neither waiver or estoppel can be used to create coverage where there is none.

ii. The minority rule is that they can create coverage, but only if the mistake or misrepresentation from the agent occurs at the time the contract was created.

iii. Neither happened in this case, so Roseth is not covered.

3. Group Insurance.

a) Paulson v. Western Life Ins. Co. - the insured's employer was mistaken about the timing for switching insurance without having to show insurability.

i. If all the administration is done by the insurer, there is no agent relationship.

ii. If all the work is done by the employer, then the employer is an agent.

iii. Situations that are in the middle are a decision of fact for a jury.

iv. The insurer must either grant specific authority to the employer, or fair to stop the employer once they become aware of what the employer is doing.

C. Public Policy Restrictions on Contact Terms.

1. Hartford Casualty Ins. Co. v. Powell - the policyholder was driving grossly drunk and lost a huge judgment that included punitive damages.

a) Punitive damages in Texas are designed to be punishment and deterrence, and it would be against public policy for someone to be able to contract for their payment.

2. PA does not permit coverage for punitive damages.

3. First Bank Billings v. Transamerica Ins. Co. - First Bank was a defendant in some wrongful repossession cases.

a) The law of Montana does not prevent insurance for punitive damages.

b) The court says that this issue is best left to the legislature, or to the dealings between insurer and insured.

c) There is certainly a difference between criminal and tortious conduct.

4. Most courts hold that insurance against intentional wrongdoing is against public policy, and most policies exclude coverage for actions "expected or intended from the viewpoint of the insured".

5. Most courts have held that general liability policies that cover "damages" do cover punitive damages.

6. Strickland v. Gulf Life Ins. Co. - coverage for the insured was denied because he lost his leg 118 days after an accident, and the policy set a 90 day limit.

a) The court says that such a time limit may be against public policy, since it provides a disincentive for modern medicine to not at least try to save the leg.

b) The PA Supreme Court has apparently rules that such time limits are unenforceable.

c) Many other cases have rejected the view that these limits are unenforceable, and this is probably a minority rule.

III. fire and property insurance.

A. The Requirement of an Insurable Interest.

1. Two reasons:

a) Prevents moral hazard.

b) Principle of Indemnity - you recover what you lost but do not benefit; insurance is not gambling.

2. Tests for insurable interest.

a) Legal or property interest.

b) Property interest.

c) Contractual interest.

d) Legal liability for the loss.

e) Factual expectancy test - expect an economic advantage from the continued existence of something, or you would suffer an economic loss if it ceases to exist.

3. For property interest the interest must exist at the time of the loss, not at the time the policy was taken out.

a) You can thus buy insurance for something you don't own, so long as you acquire it by the time of the loss.

4. Gossett v. Farmers Ins. Co. of Washington - the policyholder insured a house that they were  repairing, but didn't take title before it burned down.

a) Since at the time they were under no legal obligation to buy the house, they have no insurable interest in the whole.

b) They do have an interest in the improvements they already made.

c) The expectancy test has only been adopted in about ½ of jurisdictions.

B. Subrogation.

1. Reasons for subrogation:

a) Helps the principle of indemnity by making sure the insured does not collect from multiple sources.

b) Makes sure the tortfeasor is the one who pays.

c) Allowing the companies to recover keeps costs down.

2. The main rule is that insurers cannot have subrogation rights against their own insureds.

a) There is an exception in mortgages.  An insured who breaches a mortgage can be sued by the insurer after the insurer pays off the lender; we consider the mortgage to be transferred to the insurer at that point.

3. Insureds who interfere with subrogation can void their coverage.

4. A third party released from liability by the insured is not  released by the insurer so long as that third party has notice of the insurer's right of subrogation.

5. Great Northern Oil v. St. Paul Fire and Marine Ins. Co. - Northern signed a contract that limited the liability of a construction company that was building it a refinery.

a) This is a case where the interference with subrogation occurred before the loss.

b) The overwhelming rule is that pre-loss releases of subrogation will not void the contract, but post-loss releases will.

C. Limited Interests.

1. Mortgages.

a) Northwast Farm Bureau Ins. Co. v. Althauser - the policyholders did not burn their house, but they did lie about the claim and make material misrepresentations.

i. The insurer can recover against the owners for the cost of paying off the banks for the mortgages.

ii. This is the "mortgage" exception mentioned above.

b) Insurers are not required to allow you to repair or rebuild; they can pay off the mortgage at their discretion (some states are exceptions).

2. Leaseholds.

a) Alaska Ins. Co. v. RCA Alaska Communications - the insurer was trying to recover against a tenant for causing the fire.  The landlord was the insured.

i. Where the lease does not say whether the tenant is responsible for fire damage, the tenant is an implied co-insured, and the insurer cannot seek subrogation against its insureds.

b) Real estate sales.

i. In many sales, there is a window where the buyer owns but doesn't yet have title or insurance.

ii. The rule from most courts is that the seller's insurance is held in "trust" for the buyer if there is a loss.

c) Paramount Fire Ins. Co. v. Aetna Casualty and Surety Co. - both buyers and sellers had insurance on a house which burned right in the middle of the sale.

i. The purchase price was eventually still paid to the sellers, and after that point they had no loss.

ii. With no loss, the buyer's insurance pays all.

3. Other Limited Interests.

a) The Home Ins. Co. v. Adler - a woman with only a life estate in a home died in the fire that burned it, and the insurer claims that since her interest ended at death, the estate suffered no loss.

i. The loss was realized at the moment the fire started, so it doesn't matter how long she lived after that.

b) Folger Coffee v. The Great American Ins. Co. - property held by a bailee was destroyed in a fire.

i. The policy covers physical property and the insured does not have to show that the bailee was negligent in any way.

D. Exclusions and Exceptions.

1. Why exclusions?

a) Adverse selection.

b) Moral hazard.

c) Catastrophic losses.

d) Avoid duplication of coverage.

2. Coverage grants are interpreted as widely as possible, and exclusions are construed as narrowly as possible.

3. The Problem of Causation.

a) There are a number of tests.

i. Recovery if the covered event contributed in any way (California Rule).

ii. Some courts evaluate issues of dominance and remoteness.

iii. Some courts use the "proximate cause test" - was the "last" cause a covered event (not the same as tort proximate cause!).

iv. Some courts evaluate whether something was an "efficient cause" which asks basically whether is was big enough.

b) State Farm v. Bongen - the policyholder's home was destroyed by a mudslide caused by nearby construction, but "earth movement" is excluded under the policy.

i. The court denies the efficient proximate cause test and allows the exclusion to stand.

ii. The majority rule is probably still that written exclusions will stand.

4. The Problem of Increased Risk.

a) Commercial Union Ins. Co. v. Taylor - an employee turned off the leaking sprinkler system, and the property burned before it was turned back on.

i. The employee was not a general agent, and thus his knowledge cannot be imputed to the insured.

ii. The court is obviously cautious to limit coverage for the insured's negligence, since one of the main reasons to get insurance is to cover your own screw-ups.

b) Smith v. Lumbermen's Mutual Ins. Co. - a property in the process of being sold was damaged by freezing pipes when the owner fell and wasn't there to notice that the heating oil had run out.

i. The insurer denied coverage because the property was "vacant" or "unoccupied", neither of which was defined in the policy.

ii. The court says this is the same as a transfer of a rental property, and the place cannot be "vacant" when there is another person waiting to move in.

E. The Measure of Recovery.

1. The recovery in many policies is "actual cash value", which has been given many definitions:

a) Fair market value.

b) Replacement minus depreciation.

c) Defined values or formulas.

d) "Broad Evidence Rule".

i. This is the modern rule, and is a balancing test for everything.

2. Zochert v. National Farmers Union Property & Casualty - the policyholder lost some silos to wind damage, and the insurer paid out with a deduction for depreciation.

a) The court uses the broad evidence rule, and determines that to disallow depreciation deductions would lead to a windfall and violate the principle of indemnity.

3. Insurers want to encourage policyholders to buy full coverage, and many policies have provisions that "encourage" this.

4. Coinsurance is also a way to encourage policyholders to buy enough coverage.

a) This forces the insured to not gamble that the loss will only be partial, something that does indeed happen far more than total losses.

F. Business Interruption Insurance.

1. There are two parts to this insurance

a) Business interruption - covers property you own.

b) Continent business interruption - covers properties that you don't own but rely upon.

2. Omaha Paper Co. v. Harbor Ins. Co. - a paper plant burned, and some production was moved to another facility.

a) The insurer claimed this meant there was only a partial interruption.

b) Business interruption insurance is for specific facilities only.

c) The court says that mitigation means that the insured must work to restore production at that facility, but is not required to move all production to another plant.

IV. life insurance.

A. The Application.

1. Gaunt v. John Hancock Mutual Ins. Co. - the applicant paid and submitted an application, but never was approved before death because the insurer asked for 4 medical tests.

a) A reasonable person would have assumed coverage from the passage of the first medical report.

b) We don't want the insurance companies to be able to take and hold peoples' money for long periods without actually giving them coverage.

c) Some courts hold there is at least temporary coverage until that first premium is refunded.

B. The Requirement of an Insurable Interest.

1. Insurable interest exists:

a) For yourself.

b) Close family members.

c) Pecuniary interests (employer/employee, creditor/debtor, etc.).

d) Combination of 2 and 3.

2. If the life insured is not the same as the owner of the policy, then that person is the cestui que vie (CQV), the "one who lives".

a) Both the owner and any other 3rd party beneficiaries must have an insurable interest in the CQV.

b) Possible parties to a life insurance policy:

i. The Owner.

ii. The Person Insured (the CQV).

iii. The Beneficiary (the one who gets the money).

iv. Assignees (if any).

3. Economic interest will usually be limited to the amount of the debt owed or money involved.

4. Ryan v. Tickle - two mortician partners bought insurance on each other so that the survivor could buy out the whole business.

a) The other partner did expect some benefit from the life of his partner, and this can provide the insurable interest.

b) The wife of Ryan has no standing anyway, because only the insurer may raise the issue of lack of insurable interest.

5. The insurable interest must exist at the time of the creation of the policy, but doesn't necessarily still have to be there when it's paid.

C. Change of Beneficiary + Assignment.

1. Engelman v. Connecticut General Life Ins. Co. - a woman sent two letters to her insurer changing the beneficiary, but never filled out the precise form they wanted.

a) The policyholder did change the beneficiary under the substantial compliance doctrine.

i. The owner clearly intended to change the beneficiary.

ii. The owner did substantial affirmative action to make the change.

b) This rule is also followed in PA.

2. Grigsby v. Russel - the policyholder sold the contract to his surgeon to pay for an operation.

a) We don't want to limit the ability of people to recover their money in the policy before death, if they so choose.

D. Limitations on Recovery by Beneficiaries.

1. New England Mutual Life Ins. Co. v. Null - the estate of a man murdered for the insurance on his life wants the cash itself.

a) The insurer knew that the only reason that the deceased wanted the insurance was to assign it to the murderers, who he thought were business partners.

b) Insurance policies obtained for the sole reason of murdering the beneficiary are void ab initio and there is no recovery at all.

2. State Mutual Life v. Hampton - husband was killed by his wife, who was also the beneficiary, but she was acquitted of criminal charges.

a) The state "slayer statute" does not make conviction the only was to eliminate the beneficiary, nor is acquittal of criminal charges proof that the person didn't take the CQV's life.

b) The common law rule is that there must be some intent, and that negligence or recklessness is not enough.

c) If the murderer is found to be precluded, then the case is treated as if the murderer predeceased the victim, and the deceased's estate or heirs get the money.

E. Incontestability.

1. These provide two purposes:

a) Assure the policyholder of coverage.

b) Prevent insurers from litigating after the main defendant is dead (and cannot testify).

2. Some things can always be litigated (insurable interest, etc.).

3. Amex Life v. Superior Court - the applicant lied about his HIV status and even had another person take the medical test.

a) The court uses a "discoverability" analysis and says that the insurer could have determined that the person was an impostor.

4. The onus is on the insurer to make sure that everything about the applicant checks out.

F. Limitations on Risk.

1. Silverstein v. Met Life Ins. Co. - the insured died from a freak abdominal injury that ruptured an absolutely tiny ulcer that he would have never noticed otherwise.

a) The court imposes a reasonability test, and says that for an accident to not be covered because a "disease" actually caused it, it must be something so significant that a reasonable person would consider it a disease or infirmity.

b) Courts are hostile to fine line-drawing like this.

2. Chaney v. Illinois Mutual Life - the insured committed suicide after taking a medication that caused depression, and the policy had a suicide exclusion.

a) The plain language will control, and nothing suggests that the intent of the insured matters.

b) Many policies have suicide exclusions, usually 1 or 2 years.

G. Negligence Actions Against the Insurer.

1. Mauroner v. Massachusetts Indemnity and Life Ins. Co. - the insured suicided more than 2 years after applying, but the issuance of the policy was delayed 3 months because of the insurer's screw-ups.

a) Insurance companies have a duty to act upon applications in a reasonable time, or else be subject to negligence.

V. liability insurance.

A. The Insuring Agreement.

1. This basically covers some standard language, which was usually: "we promise to pay:

a) all sums

b) the insured becomes legally obligated to pay

c) as damages

d) because of

e) bodily injury or property damage

f) caused by an occurrence."

2. Occurrence was defined in the late 60s to be:

a) "An accident

b) including continuous or repeated exposure to conditions

c) which results during the policy period in bodily injury or property damage

d) neither expected nor intended

e) from the standpoint of the insured."

3. The Meaning of "Damages" and "Property Damage".

a) Much of this has been determined by environmental CERCLA cases, where generators, transporters, and disposers of waste have been held jointly and severally liable.

b) A.Y. McDonald v. Insurace Co. of North America - does "damages" include money that the policyholder had to use to contain lead waste under an EPA consent order?

i. "Damages" has been interpreted broadly and includes both compensatory and punitive damages.

ii. The language of the policy undertakes to pay for all losses.

iii. "Damages" also includes money spent to prevent or halt continuing damage.

iv. The case should not turn on what the EPA chooses to do.

4. The Trigger and Allocation of Coverage.

a) We need to determine when the damage occurs.

b) Bodily injury can be particularly difficult to diagnose.

i. Manifestation - when the disease is diagnosed.

ii. Injury-In-Fact - when the disease actually started.

iii. Exposure 

iv. Exposure in Residence - when a substance in the body is continuing to cause harm.

v. Continuous Trigger - the whole period of exposure.

c) American Home Products v. Liberty Mutual - AHP wants defense for drug lawsuits claiming that the trigger was when people took the drugs, regardless of when disease appeared.

i. Liberty was no longer the insurer.

ii. "So long as the insured is held liable for an identifiable and compensable injury, sickness or disease that is shown to have existed during coverage. That liability will be insured against whether or not the injury coincides with exposure or manifestation."

iii. This is an adoption of the "injury in fact" test.

d) The default trigger will usually be manifestation.

e) Northern States Power v. Fidelity and Casualty of New York - there was environmental damage for years that stretched across many insurance policies.

i. The court allocated using "time on the risk" - each policy pays a proportionate share to the number of years it was on the risk compared to the total number of years of coverage triggered.

ii. The court still recognizes that damages are very fact-dependent and that other methods can be used.

f) There are a number of different allocation schemes:

i. Time on the risk.

ii. Pick a Year - select one representative year and only it applies.

iii. Stacking - all policies are fully and equally liable.  Pick one and it pays; if not enough, move on to a second.  (this is the PA rule).

iv. Proportion based in policy limits.

v. Proportion based on time and limits (New Jersey rule only, and very formulaic and complex in usage).

g) Most courts have selected "time on the risk" as their method.

h) There are problems, such as what to do if there were years with no coverage at all.

5. Number of Occurrences.

a) Michigan Chemical v. American Home Assurance - MMC mixed up their shipments of animal feed and fire retardant.

i. The vast majority of courts feel that the number of occurrences is determined by the cause or causes of the damage, not the effect or # of injuries.

ii. There was one mixed-up shipment, so there was one occurrence.

iii. Unifying Directive - "all damage arising out of exposure to substantially the same general conditions will be considered one occurrence".

b) Many policyholders will actually be arguing for fewer "occurrences" since more means they may have to pay a deductible more times, especially if the amount of insurance will be the same regardless.

B. Exclusions and Conditions.

1. Expected or Intended Harm.

a) Stonewall Ins. Co. v. Asbestos Claims Management Co. - National Gypsum is being sued by its insurers about asbestos coverage.

i. The burden of proof in showing that harm was intended or expected is on the insurer.

ii. The standard for expectancy of harm is objective, with a reasonability standard.

iii. The standard is also on a product-by-product basis, not generally.

iv. The court also says that it was not certain that this was a "known loss," and the company could have reasonable thought that their products were still okay.

v. The insurers were free to set their premiums at a rate appropriate to the risk and uncertainty associated with the asbestos industry.

vi. The "known loss" defense is indeed becoming more important, especially in environmental cases.

· Professor Montgomery feels that it's unnecessary, as we already have fraud and misrepresentation.

b) Unigard Mutual Ins. Co. v. Argonaut Ins. Co. - parents of a firebug child are being denied coverage, as they knew he loved fire before he burned his school down, and he definitely meant to light the fire, just not the whole school.

i. An "accident" must be something that is unforeseen, unexpected, involuntary, or unusual.

ii. The child knew that lighting a fire could do damage, so his doing so is excluded from coverage as intentional.

iii. The parents are also insureds under the policy, and while the kid gets no coverage, his actions cannot be attributed to all of them.

2. The Owned-Property Exclusion.

a) Hakim v. Massachusetts Insurer's Insolvency Fund - the homeowners' oil tank was leaking and damaged a neighbor's property, but it itself needs to be cleaned up or the damage cannot be truly stopped.

i. The policy has an exclusion for property owned by the policyholder.

ii. Where there is damage spreading to other non-owned properties, the policy will cover cleanup on owned property in order to stop that spread.

iii. It is objectively reasonable for an insured to expect that spreading damage will be covered.

iv. Most courts will not enforce a policy if the damage from spreading is imminent, but PA is in the minority that will.

b) Most states including PA is that groundwater is the property of the state as parens patriae, and contamination under a property will trigger coverage.

3. The Business Risk Exclusion.

a) Weedo v. Stone-E-Brick - the policyholder contracting company screwed up many jobs, and was being sued for repair costs.

i. The rick of delivering a lousy product is one every business carries.

ii. This is not property damage to which the insurance applies.

iii. The policy would cover damage done by the work to other property, but does not cover the risk that the work itself is no good.  Not faulty workmanship, but rather faulty workmanship that causes an accident.

b) Two rules of exclusions:

i. Exclusions never create coverage, only limit it.

ii. Exclusions are not read together and cannot make each other ambiguous.

c) Product recalls are excludable as business risks under the "sistership" exclusion, and one needs to buy separate insurance for them.

4. The Pollution Exclusion.

a) The old language for the exclusion was "sudden and accidental".

i. About 50% of states have decided this, and ½ of those say it means "abrupt".

ii. The discharge is what must be sudden, not the damage.

iii. A very few states use theories of regulatory estoppel to decide these cases.

b) With the EPA and new environmental rules, the language changed to absolute pollution exclusions in the 1980s.

c) American States Ins. Co. v. Koloms - coverage for carbon monoxide fumes from a furnace in a commercial building was denied as being "pollution".

i. The court rejects the broad interpretation and says that to allow it would essentially swallow up much of what the CGL policy is for.

ii. Very many courts have allowed the strict interpretation that the insurer in this case wants, however.

5. Notice Conditions.

a) There are two types of notice:

i. Notice of occurrence.

ii. Notice of suit or claim.

b) 70% of states require that a breach of notice will only be a defense if the insurer is prejudiced by the breach, and the burden is on the insurer to show that (PA included).

c) 10% of states place the burden of  "no prejudice" on the insured.

d) 20% of states have no prejudice rule, including New York, Georgia, and Illinois.

e) Mighty Midgets v. Centennial Ins. Co. - the Midgets honestly made a mistake and notified the wrong insurer about an accident that happened at a midget football game.

i. They notified the "health" insurer instead of the "accident" insurer.

ii. The court rules that the Midgets acted in good faith and that delay was not unreasonable.

iii. This is a NY case and an exception to the usual NY rule, which would disallow coverage in about 99% of cases like this.

f) West Bay Exploration v. AIG Specialty Agencies - the policyholder was releasing polluted waste water intentionally, and didn't tell its insurers that it had been caught for over two years in an attempt to keep premiums down as long as possible.

i. The usual definition of prejudice is something that prevents the insurer from defending against third parties.

ii. This court rules that it also includes actions that prevent the insurer from contesting its own liabilities under the policy.

iii. The policyholder benefited by the delay, and the court says that it cannot now complain.

iv. The question of prejudice is one of fact for a jury.

C. Professional Liability Insurance.

1. Thoracic Cardiovascular Associates v. St. Paul Fire and Marine Ins. Co. - a suit against a retiring doctor was filed but not served until after he had allowed his claims-made policy to expire without buying a "sunset" or reporting endorsement.

a) The plain language of the policy requires that claims be reported while the policy is in effect.

b) Claims-made policies also have "retro dates" that say how far back coverage will go.

D. Directors and Officers Liability Insurance.

1. Most D&O policies are claims-made, and usually do not include a duty to defend, but rather have indemnification provisions.

2. American Casualty v. Sentry Federal Savings Bank - the Resolution Trust Company was suing the former directors of a failed bank.

a) The insurer can exclude coverage for suits brought by federal regulatory agencies, and it's not against public policy.

b) The "insured v. insured" exclusion does not prevent coverage for the suits by RTC.

i. This is a standardized exclusion in D&O insurance that prevents coverage when one (some) directors are being sued by other director(s) of the same corporation.

ii. This is currently being litigated in PA as the former directors of AHERF are being sued by the bankruptcy trustee.

iii. Courts have been split as to how this should be applied.

VI. liability insurance: defense and settlement.

A. The Duty to Defend and Consequences of Breach.

1. The Scope of the Duty.

a) The CGL plaintiffs is also a litigation policy, with the duty to defend being actually somewhat broader than the duty to indemnify.

b) Legal fees are usually not deducted from the policy limits, so an insurer could theoretically spend $1 million defending a person with a $50,000 policy.

c) The pleadings of the plaintiff are not the sole source of the duty to defend.

d) Withdrawal.

i. The insurer cannot just tender the policy limit and avoid the duty.

ii. The insurer must defend to the end of the case unless there is proof that the action was not covered, or the plaintiff withdraws all claims that would lead to coverage.

e) The defense covers any allegations that, if true, would lead to coverage.

f) Four choices of insurers when asked to defend:

i. Deny.

ii. Accept.

iii. Declaratory judgment action.

iv. Reservation of rights letter.

v. Non-waiver agreement.

g) Beckwith Machinery v. Travelers - despite some questions about the case, Travelers defended Beckwith for 13 months before trying to withdraw.

i. Travelers undertook the defense without any reservation of rights or anything else, so it is estopped from withdrawing now.

2. Conflicts of Interest and the Defense of "Mixed" Claims.

a) Rules for where the insurer has a conflict:

i. Exclude the insurer (New Jersey only).

ii. Allow to defend under a reservation of rights letter (majority).

iii. Allow the insured to select their own counsel and have the insurer reimburse (minority).

b) Gray v. Zurich Ins. Co. - the policyholder was sued for (supposed) intentional assault coming from a road rage incident, but witnesses said the other driver started it.

i. The facts of the case are such that it could lead to coverage, since the policyholder may well have acted in self-defense.

ii. To allow the insurer to reject coverage just because the plaintiff pleads an intentional tort would defeat the purpose of coverage.

iii. The insurer here should reserve its rights to contest the coverage later.

c) Parsons v. Continental National American Group - the insurer-provided lawyer for a boy who assaulted his neighbors told the insurer that it was intentional when they later disputed coverage.

i. The lawyer is the client of the insured, regardless of who pays.

ii. This was breaking privilege and a clear ethical violation.

B. Settlement.

1. The duty to settle is not in the contract but rather arises from good faith and fair dealing.

a) Failure to settle is a tort in most jurisdictions.

b) A breach of the duty to settle can lead to the insurer being liable for the whole amount.

c) The majority rule is that the insured is not required to mitigate or settle themselves.

2. Crisci v. Security Ins. Co. - the insurer turned down an offer well under the policyholder's $10,000 limit and the old woman ended up owing $91,000.

a) The test is whether a reasonable and prudent insurer would have accepted the settlement offer.

b) The court is satisfied that the insurer failed to consider the interests of the policyholder.

c) Under the "reasonable offer" test, the question is whether an insurer under a policy without limits would have accepted the offer.

C. Relations Between Primary and Excess Insurers.

1. The Duty to Settle.

a) Generally, the excess insurer can stand in the place of the insured and sue the primary insurer for failure to settle.

b) Commercial Union v. Safeway Stores - the policyholder was actually self-insured for a layer before the excess insurance came into play.

i. The insured has no duty to consider the financial situation of the excess insurer for settlement.

ii. The excess insurer may deal with this issue through appropriate contract language.

2. Drop-Down Liability.

a) Mission National Ins. Co. v. Duke Transportation - the primary insurer went insolvent and the company wanted the excess insurer to undertake the defense.

i. The policy said that the excess insurer would cover claims "not covered" by the lower policy.

· This is a term of art and means "not within the terms and coverage".

· This does not mean "unavailable".

ii. Drop-down coverage has been found in cases where the policy says:

· Not applicable.

· Not collectable.

· Not recoverable.

VII. Automobile Insurance.

A. Liability Insurance.

1. This area is very heavily regulated by the states, and the goal is to protect victims not the driver's assets.

2. Compulsory Insurance Requirements.

a) State Farm v. Tringali - the "accident" in question was caused intentionally by the policyholder, and the insurer refused to pay.

i. Compulsory auto insurance and the focus on the victim means that the mens rea of the driver doesn't matter.

ii. Some courts have dealt with this by allowing the insurer to break the rule disallowing subrogation against the insured.

iii. "Accident" in these cases is something that is unexpected or unintended from the viewpoint of the injured.

3. The Omnibus Clause.

a) Curtis v. State Farm Ins. Co. - the car was crashed by a friend of the 14-year-old youngest daughter, who herself took the car without permission.

i. Other people can use the car and be covered with the permission of the "named insured", the parents in this case.

ii. Implied permission is a viable theory, but stretching it in this case to cover the illegal friend of the illegal daughter is too far.

b) The Omnibus Clause is paired with the Drive Other Cars Clause, which provides coverage for you when you are driving someone else's car with permission.

c) Rules for permission:

i. Liberal Rule - once you give permission, all others in the "chain" have permission to do anything.

ii. Minor Deviation Rule - facts and circumstances test as to whether the use is within the level of permission.

iii. Conservative Rule - deviations from the scope of the original permission take the use outside coverage.

4. "Use" of the Vehicle.

a) Most courts apply this broadly and use something like a but-for test to determine whether the car was involved.

b) Allstate Ins. Co. v. Gillespie - the policyholder shot a man that was trying to crawl into his car and attack him after the policyholder allegedly cut him off on the highway.

i. The incident was tied to the insured's use of his motor vehicle, so he should have defense under that policy.

5. Notice and Cooperation Conditions.

a) State Farm Ins. Co. v. Davies - neither the defendant policyholder nor her passenger ever showed up for the trial over an accident that she allegedly caused.

i. If the presence of the party could have created a question of fact for the jury that is now impossible because of their willful absence, then the insurer has met the burden of proof for prejudice.

b) Lying or false testimony can also be forms of prejudice.

6. Other Insurance Clauses.

a) There are generally three possible clauses:

i. Pro Rata - if you have other coverage, then the two are pro-rated for damages.

ii. Excess - if you have another policy, then this one is excess.

iii. Escape - no coverage if you have other insurance.

b) Carriers Ins. Co. v. American Policyholder's Ins. Co. - two policies both have mostly identical "excess insurance" clauses.

i. When there are conflicting excess clauses, they are both thrown out as mutually repugnant.

ii. There are several ways to divide the damages when you throw out the limits:

· Pro-rate by policy limits (majority).

· Pro-rate by premiums paid (small minority).

· Pro-rate equally to the limits of the lower policy (minority and PA rule).

B. Collision and Comprehensive Coverage.

1. Collision refers to upset of the vehicle or its impact with something else.

2. Comprehensive covers all things not counted as a collision, such as fire, theft, vandalism, flood, etc.

3. The intent is that these two dovetail but not overlap.

4. Allison v. Iowa Mutual - a dump truck with comprehensive coverage only broke a bridge and fell into a creek.

a) The court says "collision" means striking something else, and that's not what happened in this case.

5. Rodemich v. State Farm - a motor home driver with comprehensive only drove off the road and crashed while trying to avoid a deer.

a) The policy specifically excludes hitting animals from the definition of collision.

b) The result here is that hitting the deer would not be a collision, but missing it and crashing is a collision.

c) Most courts say that hitting something and crashing while swerving to miss it are the same thing.

C. Uninsured Motorist Coverage.

1. This covers you when the other driver has no insurance.

2. The most common case is a hit-and-run driver that is never found.

3. The policy covers uninsured drivers, not insolvent ones, and it doesn't matter if the other driver is a millionaire so long as they have no insurance.

4. Allstate Insurance v. Boynton - a mechanic was injured on the job, and various things prevented his recovery from any policy except his own uninsured motorist policy.

a) Two part test:

i. They have no policy that applies.

ii. They must be legally liable for the tort.

5. Simpson v. Farmers Ins. Co. - the policyholder was driven off the road by another driver and crashed, but she never physically touched the other car.

a) The insurer denied the hit-and-run claim because of the lack of contact.

b) Because the insurance is state-mandated, to allow picky exceptions like this would be against public policy.

c) "Hit and run" is an uninsured or unknown motorist, not one who just fails to hit the insured.

6. Taft v. Cerwonka - the plaintiffs seek to stack the uninsured motorist coverage provided for each of the cars they own in the case of the death of their daughter, who was killed by someone without insurance.

a) The court says that when the plaintiffs have paid two separate premiums for coverage, they are entitled to recover the aggregate sum of the uninsured motorist coverage.

b) Stacking is allowed because the coverage is not for the benefit of the car, but rather the driver.

