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For at least four reasons, the concept of diversity, far from a viable means of ensuring affirmative action in the admissions policies of colleges and graduate schools, is a serious distraction in the on-going efforts to achieve racial justice: 1) Diversity enables courts and policymakers to avoid addressing directly the barriers of race and class that adversely affect so many applicants; 2) Diversity invites further litigation by offering a distinction without a real difference between those uses of race approved in college admissions programs, and those in other far more important affirmative action policies that the Court has rejected; 3) Diversity serves to gives undeserved legitimacy to the heavy reliance on grades and test scores that privilege well-to-do, mainly white applicants; and 4) the tremendous attention directed at diversity programs diverts concern and resources from the serious barriers of poverty that exclude far more students from entering college than are likely to gain admission under an affirmative action program.  

      Despite these reservations, had I not been litigating, teaching, and writing about the difficulties of providing effective schooling for black and other children of color for most of my 45‑year career, I might have joined civil rights advocates= expressions of satisfaction and relief with the Supreme Court=s 5-4 approval of Michigan Law School=s admissions program in Grutter v. Bollinger
  These are difficult times for those working for racial equity, and there seemed reason for declaring victory after a years-long litigation that many, including this writer, predicted would result in invalidating any use of race in the admissions= process.  I fear, though, that further events -- even in the short term -- will render this latest civil rights victory, like so many before it, hard to distinguish from defeat.

I.  Diversity enables courts and policymakers to avoid addressing directly the barriers of race and class that adversely affect so many applicants; 

The Court rejected Michigan=s undergraduate admissions= plan, Gratz v. Bollinger,.
  finding that the policy Athat automatically grants 20 points, or one-fifth of the points needed to guarantee admission to every single underrepresented minority applicant solely because of race, is not narrowly tailored to achieve the interest in educational diversity that respondents claim justifies their program.@
   To the surprise of many, Justice Sandra Day O@Connor provided the swing vote in the law school case and wrote the majority opinion.  She described the law school=s admission process as a Ahighly individualized, holistic review of each applicant=s file, giving serious consideration to all the ways an applicant might contribute to a diverse educational environment.@  In this process, she found that race counts as a factor, but is not used in a Amechanical way.@
 

Race, O=Connor acknowledged, counts as a factor, but is not used in a Amechanical way.@
  She assured that the strict standards the Court applies when determining the validity of racial classifications still apply, but in their application, she found they take Ainto account complex educational judgments in an area that lies primarily within the expertise of the university.  Our holding today is in keeping with our tradition of giving a degree of deference to a university=s academic decisions, within constitutionally prescribed limits.@

Justice O=Connor noted that the law school=s focus on diversity is reflected by the weight it gives to factors besides race.  As a result, it accepts nonminority applicants with grades and test scores lower than underrepresented minority applicants (and other nonminority applicants) who are rejected.   This shows, O=Connor felt, that the Michigan Law School seriously weighs many other diversity factors besides race that can make a real and dispositive difference for nonminority applicants as well.  She accepted the University=s contention that diversity Apromotes learning outcomes,@ and Abetter prepares students for an increasingly diverse workforce and society, and better prepares them as professionals.@  She found these arguments are echoed by the amici briefs filed by major corporations and military officials maintaining that the skills needed in today's increasingly global marketplace can only be developed through exposure to widely diverse people, cultures, ideas, and viewpoints.  

Justice O=Connor generally votes with the Court=s four conservative justices to defeat race sensitive policies intended to remedy the continuing effects of past discrimination.
  Here, though, her vote gave renewed if not more enlightening life to Justice Powell's opinion in the Bakke case. 
  Written 25 years ago, Powell=s position that college admissions policies could, if carefully considered, use race to ensure diversity in the classroom has been the source of both determined litigation and unrelenting controversy.  

Actually, the Michigan decisions should provide me with some measure of a prophet=s pride.  After all, for more than two decades I have been writing and teaching that no matter how much harm blacks were suffering because of racial hostility and discrimination, we could not obtain any meaningful relief until policy makers perceived that the relief blacks sought furthered interests or resolved issues of more primary concern.
  Read together, Grutter and Gratz provide a definitive example of my Interest-Convergence theory.  

Justice Ginsburg, one of the dissenters in the undergraduate Gratz case, summarized why past and continuing racial bias justifies the school=s use of race in the admissions process.  She said the effects of centuries of law-sanctioned inequality remain painfully evident in both our communities and our schools.  The system of racial caste, ended only recently, created large racial disparities that endure in unemployment, poverty, and health care.  She added that equally credentialed job applicants receive different receptions depending on their race, and irrational prejudice is still encountered in real estate markets and consumer transactions. Justice Ginsburg not only finds it appropriate to use race in Michigan=s admissions processes, she suggests that even if the Court finds any use of race invalid, schools anxious to maintain their minority enrollments, will resort to the use of qualifications that can serve as proxies for race.  A.  If honesty is the best policy,@ she concludes, Asurely Michigan's accurately described, fully disclosed College affirmative action program is preferable to achieving similar numbers through winks, nods, and disguises.@

Few are willing to deny the obvious in Justice Ginsburg=s position, but in this instance truth would not have garnered five votes on the current Court.  Recognizing this, Michigan lawyers and their civil rights allies, shifted the focus from remediation for past discrimination to the value of diversity to the schools and to society.  In support, they  lined up 64 amicus briefs that represent more than 300 organizations, including academics, labor unions, scores of Fortune 500 companies, and nearly 30 retired military and civilian defense officials.  The friend of the court briefs all maintained that a racially diverse, well-educated work force is essential to the success of their operations.
  

 
Thus, it was diversity in the classroom, the work floor, and the military, not the need to address past and continuing racial barriers, that gained O=Connor=s vote.  Once again, blacks and Hispanics are the fortuitous beneficiaries of a ruling motivated by other interests and that can and likely will change when different priorities assert themselves.  When she perceived in the Michigan Law School=s admissions program an affirmative action plan that minimizes the importance of race while offering maximum protection to whites and those aspects of society with which she identifies, she supported it. 

II.  Diversity invites further litigation by offering a distinction without a real difference between those uses of race approved in college admissions programs, and those in other far more important affirmative action policies that the court has rejected

The reason I suggest that the law school decision and in particular Justice O=Connor=s vote and opinion provide a prime example of the interest-convergence theory in action is based on O=Connor=s quite rigid opposition to affirmative action, a posture that has prompted severe criticism from legal commentators.
  Professor Jerome Culp reports that she has approved some forms of affirmative action, and has spoken eloquently about the nature of racial oppression.
  ACulp adds that: AUnfortunately, for black Americans, she has also been a linchpin in the creation of an effective majority on the Court that would limit the ability of any level of governmental or private entity to change the racial status quo.@
  

Justice O=Connor does not outright declare racial classifications to be unconstitutional.  However, she supports an extremely limited view of the use of race.  In her view, such policies should be presumed invalid,
 demanding the use of strict scrutiny in judicial review of all uses of race,
 and suggesting that their use and application be limited.
  She wrote the opinions in two major cases that virtually shut the door on set-aside programs intended to get long-excluded minorities into government construction contracts.  In City of Richmond v. J.A. Croson Co.,
  she found a city council that was majority African-American in a city that was approximately 50% black, constituted a political majority from which the minority needed to be protected B referring here to whites as the minority B which justified heightened judicial scrutiny of the affirmative action plan.

And in Adarand Constructors v. Pena,
 a 5-4 decision, O=Connor held that Aall racial classifications, imposed by whatever federal, state, or local governmental actor must be analyzed by a reviewing court under strict scrutiny.@  In another close decision invalidating a collective bargaining agreement calling for the retention of a percentage of minority teachers in the case of lay-offs, Justice O=Connor voted with the majority and in a concurring opinion, suggested that an affirmative action program might be valid, but only if it furthers a legitimate remedial purpose and: Aimplements that purpose by means that do not impose disproportionate harm on the interests, or unnecessarily trammel the rights, of innocent individuals directly and adversely affected by a plan's racial preference.@
 
Justice O=Connor=s affirmative action jurisprudence illustrates her negative attitude to racial preferences and racial classifications.  She has repeatedly pronounced her concern for the effect affirmative action plans may have on whites.  She is worried about Atrammel[ing] on the interests of nonminority employees.@
  Given these concerns, it is less surprising that she supported the law school=s diversity-oriented admissions policy.  She evidently viewed it as a benefit and not a burden to nonminorities,  In addition, it was a boost to a wide range of corporate and institutional entities with whom she identifies. 

The benefit of recognizing the value of diversity rather than the need to remedy continuing discrimination in the business and employment fields comes at a substantial cost.  The affirmative action plan in Croson,  the monetary incentive in Adarand,  and the minority ownership policies in Metro Broadcasting, Inc., overturned by Adarand, had a common intent.  As Professor Tarpley describes them: AEach was designed to offer a helping hand to black, small‑business owners who were self‑employed .@
  

For support, Tarpley quotes from a major study on racial wealth disparities that finds: A[s]evere economic restrictions have historically prevented many African Americans from establishing successful businesses. These  include segregation, legal prohibition, acts of violence, discrimination, and  general access only to so‑ called black markets."
  The challenged affirmative action plans that the Court held unconstitutional would have helped many families see their small businesses succeed, and struggles to lessen a deeply rooted poverty could have produced the beginnings of generational asset building.

         The narrowness of this diversity Avictory@ in the law school case and its vulnerability in future litigation can be gauged by the Grutter dissents.  Chief Justice Rehnquist, writing for himself and the three dissenters, denied that the diversity position met the Court=s tough standards for racial classifications set in earlier cases.  He contends that the majority departed from the close scrutiny given other affirmative action cases and that its review of the Michigan Law School=s admission policies was Aunprecedented in its deference.@   

Rejecting the school=s contention that it sought a Acritical mass@ of minority students so that they would not feel isolated or spokespersons for their race, he noted that year after year, a far larger percentage of African American students were admitted than either Hispanics or Native Americans.  He concludes that Athe Law School has managed its admissions program, not to achieve a "critical mass," but to extend offers of admission to members of selected minority groups in proportion to their statistical representation in the applicant pool.  But this is precisely the type of racial balancing that the Court itself calls "patently unconstitutional."
 

Justice Scalia, dissenting in the law school case predicts that the two decisions he derides as a Asplit double header seem perversely designed to prolong the controversy and the litigation.@  Reviewing some of the possible litigation, Scalia says, AI do not look forward to any of these cases. The Constitution proscribes government discrimination on the basis of race, and state provided education is no exception.
  

Justice Souter, dissenting in the undergraduate case highlights the confusion between the two decisions that will likely lead to the litigation that Justice Scalia fears will come.  He points out that with the exception of granting minority applicants 20 points, each application is viewed holistically as is the case in the law school admissions policy that a majority of the Court approved.  Souter notes that nonminority students may receive 20 points for athletic ability, socioeconomic disadvantage, attendance at a socioeconomically disadvantaged or predominantly minority high school. At the provost=s discretion, they may also receive 10 points for being residents of Michigan, 6 points for being residents of an underrepresented Michigan county, and among other matters, 5 for leadership and service.  

The Court majority in the undergraduate case had expressed a preference for percentage plans like those in Texas, California, and Florida, where a top percentage of each high school graduating class is guaranteed enrollment in a state college.  Souter, though, sees little difference between the percentage plans and the Michigan points scheme which the Court disallowed.   The percentage plans get their racially diverse results without saying directly what they are doing or why they are doing it.  In contrast, Souter says, AMichigan states its purpose directly and, . . .I would be tempted to give Michigan an extra point of its own for its frankness.  Equal protection cannot become an exercise in which the winners are the ones who hide the ball.@

The results in the two Michigan cases with their multiple opinions, concurrences and dissents, further confuses rather than clarifies Justice Powell=s opinion in Bakke.  It will likely encourage affirmative action opponents to mount more litigation challenges as well as exert pressure for the appointment of judges opposed to affirmative action in any form.  Rather than try to steer a course between the law school decision approving a holistic review of each application and the granting of points on an admissions scale struck down in the undergraduate case, many schools will opt to abandon any overt mention of race and move toward maintaining their minority student enrollments  through the Awinks, nods, and disguises@ that Justice Ginsburg deplores. 

Only a few weeks after the Court decided the Michigan cases, Ward Connelly, who led successful campaigns to ban racial and ethnic preferences in California and Washington State, announced that he and other affirmative action foes would launch a similar campaign in Michigan and other states.
  In addition to further litigation, we can expect that the Republican Congress and President will exploit the public=s deep suspicion of these programs by introducing anti-affirmative action legislation.   It may well take the tack of the amicus brief the Bush administration  filed in the Michigan cases, maintaining that the Michigan program unfairly penalizes white students and is therefore unconstitutional.  

What is the besieged university counsel to do when faced by decisions that invite litigation that will be expensive and both disruptive and divisive?  The prudent course is to urge that all use of race be removed from the admissions process.  This is precisely the recommendation they would have given had Michigan lost the law school as well as the undergraduate case. Indeed, even before the Michigan decisions, a number of colleges and universities had opted to remove all racial criteria from its admissions policies.  Schools that decide not to abandon minority admissions efforts entirely, have chosen to rely on percentage plans or a set of non-racial criteria.

III.  Diversity serves to gives undeserved legitimacy to the heavy reliance on grades and test scores that privilege well-to-do, mainly white applicants; 

In a lengthy opinion in the law school case, Justice Clarence Thomas concurring in part and dissenting in part, expressed in passionate terms his opposition to affirmative action in all its forms.  His firm opposition to using racial classifications in any form seems based on both his conviction that all such remedies are unconstitutional, and his personal belief that: Ablacks can achieve in every avenue of American life without the meddling of university administrators.@
  Justice Thomas does concede that Athere is much to be said for the view that the use of tests and other measures to >predict= academic performance is a poor substitute for a system that gives every applicant a chance to prove he can succeed in the study of law.  The rallying cry that in the absence of racial discrimination in admissions there would be a true meritocracy ignores the fact that the entire process is poisoned by numerous exceptions to >merit.= . . . 
  He notes that in the national debate on racial discrimination in higher education admissions, the use of so-called "legacy" preference to enable the admission of children of alumni, are proof that college admissions systems are far from meritocratic.
  Justice Thomas, though, does not believe the equal protection clause prohibits Athe use of unseemly legacy preferences or many other kinds of arbitrary admissions procedures.@ 
 

The University of Michigan must know that the need for special racial consideration for minority applicants to college and graduate schools would be alleviated if admissions officials dropped or substantially reduced their reliance on standardized tests, like the SAT and the LSAT.  Studies show that such tests are notoriously poor predictors of performance either in school or after, but they measure quite accurately the incomes of the applicants= parents.  Justice Thomas= concerns might gain constutitonal dimension were he to review reports like the one prepared by Professors Susan Sturm and Lani Guinier .
  They show that:

 B Aptitude tests such as the SAT do not predict performance, as measured by first-year grades. The correlation of about .32 to .36 is lower than the correlation between weight and height; that is, one would have a better chance of predicting a person' s height by looking only at his weight than of predicting freshman grades looking only at SAT scores. LSAT scores are no better predictors of law school grades. 
B Standardized tests not only assume a single, uniform way to complete a job, thus excluding those who might perform just as competently in another way, but they give an advantage to candidates from higher socioeconomical backgrounds and disproportionately screen out women and people of color, as well as those in lower-income brackets.  Based on raw data provided by the College Entrance Examination Board, the linkage between test performance and parental income is consistent and striking. Within each racial and ethnic group, SAT scores increase with income.

In addition to these advantages, children of high-income parents can afford coaching in test-taking strategies ( often costing $1,000 or more) and in packaging their accomplishments to show to best effect in their applications.  Some test-preparation schools charge as much as $175 to $415 per hour. Parents can spend up to $25,000 for a year of weekly private coaching sessions that prepare their children for the SAT. Preparatory schools they claim can improve scores by 400 points.

Given these and a host of similar statistics, it is difficult to believe that Justice Thomas can assert: Ablacks can achieve in every avenue of American life without the meddling of university administrators.@
  What he calls Ameddling@ is actually a litigation prompting compensation for admissions criteria that benefit the already privileged and greatly burden the already disadvantaged.  Because many schools receive so many more applications than positions, and because our society is fascinated or intimidated by Ahard figures@, the standardized tests are retained for the convenience of the schools even though they privilege applicants from well-to-do families, alumni children, and those born into celebrity.  

IV. The tremendous attention directed at diversity programs diverts concern and resources from the serious barriers of poverty that exclude far more students from entering college than are likely to gain admission under an affirmative action program.  

While the media discusses the Adownturn@ in the economy as though it is a painless, economic phenomenon, it is having an adverse impact on the ability of large numbers of young people to even consider college.  There are currently millions of Americans who are unemployed or working part-time at low wages and no benefits because they cannot find full-time employment.  As is usually the case, economic hard times are particularly difficult for black and Hispanic workers.  In an annual report that reviews some positives in job growth for blacks as well as the adverse effects of the recession, Economist Bernard Anderson expresses concern Aabout the future employment prospects for black workers [stemming] from their continuing concentration in depressed areas of major cities, and the challenges facing black youth in the public schools.@

As Professor Anderson reports, black people during the 1990s made substantial gains in employment, both in numbers and in the range of jobs from which we had been excluded.  For the last few years, the Alast hired, first fired@ syndrome has been cutting into these gains.  In mid 2003, the New York Times reported: AUnemployment among blacks is rising at a faster pace than in any similar period since the mid 1970's, and the jobs lost have been mostly in manufacturing, where the pay for blacks has historically been higher than in many other fields.@
  

Many of the lost jobs are in the manufacturing area.  As an instance, a seat belt maker in Indianapolis is closing a plant and laying off 350 workers, more than 75 percent of them black.  Many of them were hired in the late 1990s when unemployment was quite low and to expand production, the company hired young men without high school diplomas.  They went from the streets to making $12 to $13 an hour, wages that enabled them to start families, lease apartments, and purchase cars.  After their up-from-the street experience, they face the possibility of being returned to their old environment. 

With government at every level struggling to manage huge deficits, many colleges are suffering deep budget cuts that mean higher tuition and less money available for financial aid.  A Century Foundation study estimates that if the nation=s most selective colleges abandoned affirmative action and looked only at grades and test scores, about 5,000 fewer black and Hispanic students would make the cut each year.  But next year, officials estimate that because of budget cuts at least 20,000 black and Hispanic students will be shut out of California=s 108 community colleges.
  One can easily imagine the nationwide attrition figures.  

Conclusion

Diversity then is less a means of continuing minority admissions program in the face of widespread opposition than it is a shield behind which college administrators can retain policies of admission that are woefully poor measures of quality, but convenient vehicles for admitting the children of wealth and privilege. Justice O=Connor is comfortable with having elites handle admissions and then legitimate their choices with a critical mass of people of color.  Justice Thomas knows that this process is not based on merit, but his view of the Fourteenth Amendment is impotent to address the unfairness.  And so in the wake of the Michigan affirmative action case, the overwhelming majority of those admitted to the most selective institutions will be those applicants whose often impressive credentials have been enhanced with money and privilege.
  

Given the obvious workings of this process, it is amazing that in the highly competitive college and graduate admissions process, so many open and obvious departures from the standards of fairness and merit are accepted, even defended, by so many whites for whom they pose very real barriers. And yet policies of racial preference, by any objective terms perhaps the most justifiable departure of all, are bitterly opposed in the courts, in the legislatures, and in the polls.  It may be that challenges by civil rights and community groups calling attention to the inaccuracies and unfairness of standardized tests will lead to their revision or even abandonment.  If that effort is successful, it will not be the first time that civil rights campaigns, initiated to remedy racial barriers, resulted in reforms that worked to the benefit of all, usually, however, providing more advances for whites than for blacks. Predictably, though, the long-overdue reform of admissions standards will not be easy and will be resisted fiercely by many if not most of those colleges and graduate schools with whom civil rights advocates joined in the effort to save minority admissions through the distraction we are calling diversity. 
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