


stitutional Review Boards the ardu-
ous task of determining how adoles-
cent decisional capacity impacts, if
at all, regulatory requirements of
parental consent/minor assent, minor
increase over minimal risk, and ado-
lescent altruism. Paradoxically, this
lack of regulatory attention devoted
to adolescent -decisional autonomy
exhibits a measure of lesser respect
for research subjects that belies the
spirit of the regulations and the his-
torical atrocities to which consent
requirements in research are aimed.
That law and ethics bristle at
nonconsensual medical experimen-
tation is understandable, but bewil-
dering is the barrier placed before
adalescents who are capable of con-
senting to research. In addition to
medical experimentation, medical
treatment and end-of-life/palliative
care are adolescent decisional issues
concormnitant to procreative practices,
genetic testing, mental health treat-
ment, transplantation, and rehabili-
tation.™

II. Adolescence and
Scientific Examination

The Supreme Court has ob-
served, in the absence of supporting
evidence, that adolescent inability
for mature decision making justifies
the legal presurnption of decisional
incapacity; in fact, this observation

is distinctly at odds with scientific
measurement of adolescent capabil-
ity and empirical examination of
professional perceptions and prac-
tices with adolescents. Specifically,
study of adolescents suggests that
they demonstrate a level of deci-
sional capability comparable to
young adults, who are afforded a full
complement of decisional rights. Dr.
Jean Piaget published research dur-
ing the mid-twentieth century that
explained a formal operational stage
of thinking achieved by adolescence,
allowing for deductive reasoning
and abstract/hypothetical thinking.
Although some contemporary theo-
rists focus on task, rather than stage,
dependency for cognitive develop-
ment that varies among individuals, !
researchers extol the Piagetian
model as a valuable contribution to
understanding cognitive develop-
ment, examining adolescent deci-
sional capacity in various contexts
including medical care, cancer treat-

- ment compliance, abortion, choice

of heaith care providers, and custody
deter-minations.' Similarly, surveys
of legal and mental health profes-
sionals involved in divorce proceed-
ings suggest that adolescent deci-
sions about custodial preference
should be accorded great, if not dis-
positive, weight."®

Within the medical treat-
ment realm, I studied physicians spe-

Tests to determine statistically significant
differences revealed that pediatricians tend to
rely on their own judgment for assessing
adolescent patient decisional capacity and for
honoring adolescent patient wishes, in
contrast to family practitioners and internists
who indicate a strong reliance on legal and

institutional guidance.

cializing in pediatrics, family prac-
tice, and internal medicine to deter-
mine whether they believe adoles-
cent (aged 14-17) patients are
decisionally capable and practice
accordingly. This study is among the
first to examine physician percep-
tions of adolescent decisional capac-
ity and practices with adolescent
patients. Although an acknowledged
limitation of the study is that it mea-
sures physician perceptions and
practices, rather than adolescent de-
cision making per se, it contributes
2 unique dimension to the literature
related to adolescent decisional ca-
pacity. Physician knowledge, be-
liefs, and practices are valuable to
learning about adolescent decisiotal
ability, because physicians regularly
interact with adolescents in mtimate
and inherently stressful circum-
stances, and provide extraordinary
insight into understanding adoles-
cent decisional capacity. In fact,
88.5 percent of the physicians in the
study devote nearly half of their
medical practice to caring for ado-
lescent patients. Objectives for the
study included determining: (1)
whether physicians believe adoles-
cent patients possess a level of deci-
sional capacity not presumed by law;
(2) whether physicians, who believe
adolescent patients are decisionally
capable, also approach medical prac-
tice with adolescent patients as if
they are decisionally capable; and
(3) whether physicians perceive that
adolescent patients derive benefit
from the presence of a trusted adult
during the decisional process.

The study revealed that phy-
sicians treat adolescent patients as
possessing a level of decisional ca-
pacity not presumed by law, under-
scoring empirical findings with ado-
lescent samples regarding health
care decision making. Specifically,
the majority of physicians (>50 per-
cent) in the study reported that ado-
lescent patients understand informa-

S4



The majority of physicians emphasized
respect for adolescent patient confidences, as
92 % honor the confidentiality of
conversations with adolescent patients and
indicated the importance of securing an

adolescent’s trust.

tion about medical treatment and
conditions, engage in rational delib-
eration during the decisional pro-
cess, possess ability to render ma-
ture judgments, and communicate
choices and concerns clearly. Inter-
estingly, though perhaps not measur-
able, there appears to be a link be-
tween physician capability to con-
verse with patients, adolescents or
adults, about their medical treatment
and condition that may effectuate
and enhance patient understanding.
In fact, interpersonal style and rap-
port are not lost on adolescent pa-
tients, who are disceming consum-
ers of health care and seek out pro-
viders “who are competent, warm,
compassionate, unpretentious, and
nonjudg-mental,”" all traits thought
conducive to conversation and com-
munication.

The data also revealed inter-
nal consistency between physician
beliefs toward adolescent decisional
capacity and their practices with
adolescent patients, as the majority
of physicians involve adolescent
patients in the informed consent pro-
cess without a parent or guardian.
Indeed, three-fourths of the physi-
cians surveyed involve a parent or
guardian only with the express con-
sent of the adolescent patient, except
in limited circumstances where a
particular adolescent’s emotional or
psychological state presents poten-
tial harm. An important finding
emerged related to specialty groups.
Tests to determine statistically sig-
nificant differences revealed that
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pediatricians tend to rely on their
own judgment for assessing adoles-
cent patient decisional ability and for
honoring adolescent patient wishes,
in contrast to family practitioners
and intemists who indicate a strong
reliance on legal and institutional
guidance. A possible explanation
for this finding may be extensive
training, experience, and
comfortability with young patients
accompanying pediatrics, signaling
inter alia both the need and desir-
ability for education particularized
to adolescent patient care in other
primary care specialties.

Moreover, the majority of
physicians emphasized respect for
adolescent patient confidences, as
92.0 percent honor the confi-
dentiality of conversations with ado-
lescent patients and indicated the
importance of securing an
adolescent’s trust. This finding cor-
responds with results of a study pub-
lished in the Journal of the Ameri-
can Medical Association, wherein
researchers found that confidential-
ity was prevalent among factors that
influence adolescents when both
accessing and assessing health care
providers. Of particular note, two-
thirds of physicians surveyed honor
adolescent decisions regarding non-
life-threatening conditions, despite
objection by a parent or guardian,
which is consistent with previous
findings that there is a quality and
intentionality in adolescent decision
making about medical decisions that
physicians recognize and respect.

Remarkably, two-thirds of physi-
cians also revealed that they rarely,
if ever, honor an adolescent’s refusal
of treatment for a life-threatening
condition. One reason for the dis-
crepancy may be due to the nature
of medical practice, i.e., seldom
treating adolescents sufferinig with
life-threatening conditions. Physi-

. cians also reported that rarely, if

ever, have they been challenged
when honoring an adolescent’s de-
cision to choose or refuse medical
treatment.

Additionally, a majority of
physicians in this study indicated
that adolescents demonstrate an abil-
ity to determine their own interests,
an important finding that contra-
venes the long-standing societal and
legal supposition that adolescents
are incapable of doing so. Some-
what surprising was that physicians
largely agreed that adolescents ex-
hibit a stable set of values in the
medical decision making process,
yet are not especially poised to make
the decision in the absence of con-
sultation. Essentially, the same may
be said about adult patients, espe-
cially when decisions conflict with
physician recommendations. How-
ever, uncooperative patients may not
necessarly be incompetent, no mat-
ter whether adult or adolescent.

Other variables, such as
emotional stability, were examined.
Nearly half of the physicians in the
study view adolescent patients as
demonstrating emotional stability
during the informed consent process,
coinciding with published research
that moodiness, though more preva-
lent in adolescence, is not measur-
ably different between adolescents
and young adults in its irnpact on
quality of decision making. Itis also
fair to say that, although stress and
fluctuating hormones lend to vari-
able emotional states in adolescents,
adults are equally affected by and
susceptible to emotional instability




of moods, while maintaining deci-
sional competency. Further, results
from the study regarding adolescent
temerity comport with research from
the Cornell University Medical Cen-
ter, as only one-third of physicians
surveyed view adolescent patients as
greater risk-takers than young adults,
which had been hypothesized. How-
ever, additional research on how
adolescents perceive risk in treat-
ment setings is necessary to better
understand the developmental im-
pact of risk-taking factors on ado-
lescent judgment and decision mak-
ing. Another hypo-thesis proven
was that physicians perceive adoles-
cent patients do not resist external
influences, although the question-
naire did not measure quality or
quantity of external influences —
only whether adolescent patients are
especially prone to them. That 92.5
percent of physicians perceive ado-
lescent susceptibility to influence
may be no more than the influence
by others on adult patients. Indeed,
as another researcher has found, ado-
lescents appear “com-parable to
young adults in response to parental
influence in medical treatment situ-
ations,” suggesting that adolescents
“should not be excluded from mak-
ing treatment decisions on the pre-
sumption that they lack the requisite
capacity for volition.""

Beyond the results, findings
gleaned from this study assist in
framing future research about ado-
lescent decisional capacity, includ-
ing a threshold issue about salient
criteria suitable for measuring ado-
lescent decisional ability. Critena
employed in this study were drawn
from adult competency evalua-
tions;'¢ although a valid inclusion,
these factors may be insufficient for
thorough understanding of adoles-
cent decisional ability, Variables
used in this study also merit inde-
pendent examination, including the
nature and extent to which culture

and environment shape physician
protocol in practice and impact atti-
tude toward adolescent decision
making and confidentiality, along
with heuristics that may bias physi-
cian judgment. Additionally, that
most physicians believed they are
ethically encouraged to involve ado-
lescent patients in decision making
but perhaps not ethically bound to
do so raises a question about ethical
guidelines (and social norms) that
segue into governing law.

Conclusion

Empirical evidence of ado-
lescent decisional capacity, coupled
with ethical and legal emphasis on
individual autonomy, supports a
qualified decisional capacity model
for adolescent patients in health care.
A qualified decisional capacity
model would allow adolescent de-
cision making, subject to attending
physician assessment that a particu-
lar adolescent has diminished capac-
ity, Alternatively, because deci-
sional capacity seems to defy a
single construct,'” perhaps no pre-
sumption with adolescent patients
should operate and attending physi-
cians should determine the deci-
sional capability of their adolescent
patients, documenting the determi-
nation in the medical record. Nota-
bly, a majority of physicians in the
study indicated that the law should
defer to their judgment concerning
adolescent decisional capability.
Despite the absence of Pennsylva-
nia legislative or judicial pronounce-
ment related to adolescent patient
decisional capacity, heaith care fa-
cilities may be encouraged to include
guidelines in their institutional poli-

-cies for physicians treating adoles-

cent patients, addressing adelescent
decision making capability, both
substan-tively and procedurally. Not
only are physicians seldom ques-
tioned in their judgment regarding

adolescent decision making for
medical treatment, according to phy-
sicians in this study and the dearth
of reported cases, but the Pennsyl-
vania Supreme Court’s reasoning in
In re Fiori'® provides support for
deference to medical judgment —and
to ethical consults and committees
— for resolving issues regarding pa-
tient decision making. The state
high court wisely conceded that
judges are not the only (nor most
appropriate) resource for resolving
private decisiomal issues attendant to
health care, and it seems equally
plausible that judges will continue
to defer to medical and institutional
expertise for determining patient
decisional capacity.

Moreover, a qualified deci-
sional model or attending physician
assessment of patient decisional ca-
pacity would not negate valuable
adult guidance in the adolescent de-
cisional process. Not surprisingly,
a majority of physicians (84.3 per-
cent) in the survey agreed on the
importance of a trusted adult in an
adolescent’s decisional process
about medical care, with 88.5 per-
cent encouraging adult consultation
for adolescent patients. Who should
fulfill the role of a trusted adult, and
how a trusted adult is chosen and
involved in the adolescent patient’s
decisional process are issues war-
ranting closer scrutiny. While it may
be reasonably inferred from these
findings that physicians believe they
could serve as trusted adult counsel
for adolescent patients during the
decision making process, other re-
searchers have found that adoles-
cents do not regard their physicians
as someone to whom they may tum
for guidance and advice,'? meriting
more careful consideration and clari-
fication of the physician-adolescent
patient relationship. Physicians
added the caveat by written com-
ments that parent or guardian in-
volvement is desirable only if sup-
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portive, caring, and understanding.
Otherwise, according to physicians,
such involvement may be harmful to
adolescent patients, reflecting to
some extent critical assumptions re-
garding family relationships thatre-
main untested by empirical study,
including coercion, manipulation,
persuasion, and deference within a
family dynamic,

Furthermore, legal recog-
nition of adolescent autonomy in
health care would enhance indi-
vidual responsibility, account-abil-
ity, and maturity in decision making,
enabling meaningful development of
adolescent self-esteem and dignity.
It would also provide a measure of
protection for health care providers
who are ethically inclined to honor

adolescent patient wishes. Ulti-
mately, legal guidance for adolescent
patient care should foster ethical
concepts in the patient-physician
relationship and provide definitive
direction and, accordingly, assuage
concerns that adolescence, medi-
cine, and law constitute les liaisons
dangereuses.

Correspondence and comments regarding this article may be sent to Dr. Hartman at hartmanrg@duq.edu.

Dr. Hartman's article entitled, “Adolescent Decisional Autonomy for Medical Care: Physician Perceptions
and Practices,” which analyzes the results of her study and its implications for legal policy and medical
practice, has been selected for 2001 publication by the University of Chicago.
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Moral Reflections on Adolescent Decision Making

William Aiken, Ph.D.
Chatham College

I shall assume that children have
a complex set of moral rights
(both liberties and entitlements)
to protect them from harm and to
promote their development and
well being. These rights are
claimable not only against their
parents, but, when necessary,
against society of well. This as-
sumption, however, is not incon-
sistent with the view that children
should not be considered morally
autonomous agents and thus
should not be empowered to
make significant decisions (e.g.
medical treatment) for them-
selves.

Whatever “it” is which
qualifies one to be an “agent” and
thereby to make decisions for
oneself, the normal presumption
is that adults have “it” and chil-
dren do not. So unlike competent
adults, children may be treated
paternalistically so as to promote
their welfare according to a best
interest standard. What is “it”?
The ability to give “informed con-
sent”? The ability to make “au-
tonomous choices”? These hinge
on the psychological develop-
ment of cognitive and volitional
capabilities (such as empirical
comprehension, operational
thinking, appreciation of conse-
quences, hypothesizing alterna-
tives, assessment of benefits and
burdens, and volitional fortitude
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in selection and implementation).
This psychological capacity
would seem to be a necessary
condition for ascribing agency
and decision making capacity.
But is it sufficient? It seems that
middle adolescents (at least from
15 years) have acquired these ca-
pacities; yet they are currently
excluded from decision making.
Ifthis capacity sense of autonomy
is all that is required, then con-
sistency and fairness would dic-
tate lowering the age of consent.

A moral version of this
capability argument can be con-
structed on Kantian grounds. For
Kant the only thing of intrinsic
value is the moral agency capac-
ity of human beings. So to act
autonomously is to be self-deter-
mining in the sense of exercising
one’s ability to be a moral agent
and to prescribe moral rules that
would bind all rational agents.
Whenever children outgrow their
egoistic and narcissistic phases
and reach the point in their de-

velopment when they have au-
tonomy capacity, they become
capable of willing not only heter-
onomously (willing some act as
a means to acquire a desired
good), but also autonomously
(willing it because it is right).
Once they acquire this autonomy
capacity, they should be treated as
full moral agents who are respon-
sible for their actions and choices.
It is not the content of the choice
that matters; it is rather the act of
choosing and the moral willing of
this choice as universal that mat-
ters. So once an adolescent has
the capacity to will autono-
mously, others should treat that
person as a responsible agent. If
most 15 to 17 year olds have it,
then it is a violation of their au-
tonomy to fail to respect their
decisions. Of course, it is not clear
when this capacity is acquired.
Although some moral develop-
ment theorists might place it well
beyond the middle adolescent
period, I think this area needs

Whatever “it” is which qualifies one to be an
“agent” and thereby to make decisions for
oneself, the normal presumption is that adults
have “it” and children do not.



more empirical study (especially
since there is a disturbing trend
in criminal law to lower the age
of responsibility for violent
crimes and prosecute middie ado-
lescents as if they were adults).
But perhaps the “it”
which middle adolescents lack is
not any form of capacity at all, but
simply sufficient moral under-
standing. Eventhough they have
developed the capacity to make
judgements, even to autono-
mously will, they do not always
make good decisions. They are
more likely to make judgments
that do not promote their best in-
terests, are not universalizable,
and are not compatible with the
choices they would make when
they become adults. They lack
sophisticated understanding of
the subtleties of value conflicts
and the appropriate priorities and
rankings of those values. They
lack the moral understanding nec-
essary for truly autonomous de-
cision making. Until one can ap-
propriately decide and act for one-
self, one needs the counsel and
guidance of mature others whose
judgements should prevail, Thus
(in the absence of qualified pa-
rental authority} some type of
“best interest” standard rein-
forced by a “reasonable (adult)
person” standard should be used
to justify overriding unwise ado-
lescent choices, especially those
which entail significant life-
threatening or future-altering con-
sequences. This defense works
best within the “well being”
moral tradition (whether of the
classic utilitarian version or the
Aristotelian version) which as-
sumes that some moral values

(e.g. the goal of happiness or hu-
man flourishing) are universal,
can be known through rationally
inquiry by those with sufficient
moral education, and can be
adopted as guides to living by
those with sufficient moral ma-
turity. Once this understanding is
attained, exercising autonomous
decision making is an efficient
and effective means of promot-
ing one’s well being.

But at what age is this
understanding attained? Once
again, this should be decided by
empirical research to determine if
the majority of middle adoles-
cents have achieved this under-
standing. Idoubt that they have.
And I think it safe to presume that
being 18 years of age or older will
not in itself grant this understand-
ing. So it would be more reason-
able to ighore age altogether and
to assess each person’s “moral
understanding” capacity before
granting them decision making
power, However, this would
present substantial problems for
medical practice. This approach
normalizes specific moral content
(e.g. acting to promote one’s own
well being) and would thus seem
to justify extensive medical pa-
ternalism dictating that even adult
choices be overridden when they
do not promote welfare accord-
ing to a “best interest” or 2 “rea-
sonable person” standard (e.g.
refusing blood transfusions). So
although this path may justify
denying decision making power
to middle adolescents, it may also
serve to deny that power to many
adults who are clearly legally
competent to give informed con-
sent.

The current dominant ap-
proach to the issue of adult deci-
sion making avoids “objective
moral content™ altogether. To be
considered capable of making
autonomous choices, one {in ad-
dition to cognitive and volitional
capability) must have a set of val-
ues (an awareness of one’s pref-
erences, interests, goals, concep-
tion of the good, and over all life
plan) upon which one can base
deliberations and thus make au-
tonomous choices. We respect
persons’ autonomy when we re-
spect their choices made on the
basis of their own set of values—
whatever these may be. Their
values are not to be assessed on
any outside standard, neither
“best interest” nor “reasonable
person” nor “unjversalizability.”
What “it” is, then, which 15to 17
year olds lack, must be a sef of
moral values from which to de-
liberate and decide.

J But of course, middle
adolescents do have sets of val-
ues and can (presuming cognitive
and volitional capacity) deliber-
ate and act on them. So there must
be more to it than that. Is it that
their values are not really their
own? Are their values just a
hodge-podge collection accumu-
lated by osmosis from peers and
parents, schools and religions,
television and radio? To be their
“own” must these values be iden-
tified and consciously affirmed?
If so, then how are middle ado-
lescents any different from oth-
ers who may be in need of *“val-
ues clarification” before they can
clearly articulate their “own™ val-
ues? Unless it can be empirically
shown that in the process of val-
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Is it not the case that virtually every “phase
of life” can be characterized as having age
specific characteristics that shape value
choices? If so, then there would be normal
“instabllity” In everyone’s set of values as
they pass through the various phases of life

from child to elderly.

S,

ues acquisition, the affirmative
“ownership” of values can not
occur until around 18 years, this
crteria should not serve to ex-
clude middle adolescents from
decision making. Similarly, some
could object that middle adoles-
cents’ value sets are “incom-
plete” (that is, not all value pref-
erences and goals have been iden-
tified, nor a coherent conception
of the good, nor a feasible life
plan), so their choices should not
be respected. But this is to set
the bar too high, for clearly many
adults well into their mature years
have yet to develop such a com-
plete value set in this enriched
sense.

Perhaps they lack a
“stable set of values;” the set may
be incoherent, inconsistent, and
subject to frequent alteration.
Once again, this might also ap-
ply to many adults, especially if
“stability” dictates that there be
no change whatsoever. For many
adolescents, the preservation of
such age-specific values as con-
cern for bodily image, peer accep-
tance, independence from par-
ents, or concern with spiritual is-
sues, can be quite stable. We
might be tempted to say that such
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values are undesirable (by what
criterion?), but they certainly can
not be automatically character-
ized as unstable. Or we might say
that these values will be out-
grown, since adolescence is just
a “phase in life,” with various dis-
tinctive personality characteris-
tics which influence value
choices (such as less risk adverse
and risk perceptive, atendency to
overly discount future conse-
quences, a tendency to see things
as either black or white, a sense
of invulnerability, a proneness to
hasty judgments based on feel-
ings). If this were just a phase,
then the values of adolescents
would be more prone to alteration
and thus would be less stable than
the value sets of older persons.
But is this true?

Is it not the case that vir-
tually every “phase of life” can
be characterized as having age
specific characteristics that shape
value choices? If so, then there
would be normal “instability” in
everyone’s set of values as they
pass through the various phases
of life from child to elderly. Why
are those values that are distinc-
tive to adolescents treated differ-
ently from those of young adults

or mature “prime-of-lifers™? Dif-
ferent phases of life with differ-
ent concomitant values naturally
lead to different choices. Why
should the choices based on the
values of one phase be given pri-
ority over others? This nebulous
“set of stable moral values” cri-
terion turns out not to be a very
helpful candidate for whatever
“it” is which excludes middle
adolescents from decision mak-
ing.

The temptation here is to
say that middle adolescents sim-
ply have the wrong values—they
are inauthentic, immature, unrea-
sonable, shortsighted, or mis-
guided values and so can be dis-
counted. But to do this is to re-
sort back to the “moral under-
standing” approach and to illic-
itly appeal to some substantial
norm (such as reasonableness).
But this moral understanding ap-
proach, as we saw, carries sub-
stantial implications of revived
paternalism.

So the conclusion of these
deliberations is that if a return to
moral patemalism is not desired,
and if there is currently no accu-
rate way to determine when “au-
tonomy capacity” has been at-
tained, then consistency and fair-
ness require that the group of le-
gitimate decision makers include
all those who have attained the
cognitive and volitional capacity
to deliberate and act on a set of
values. And this includes middle
adolescents.
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